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County Attorney

Chambers County Re: Local option mtatus of

Anahuac, Texan Justice Precincte, Num-

bers 1, 2, 5 and 6 in
Dear Mr. Pounds: Chambers County.

You have requested an opinion concerning the local option
status of Justice Precincts Numbere 1, 2, 5 end 6 in Chambers County.
Due to the fact that you have Bet forth the pertinent facts concerning
each precinct in separate letters, and have requested a separate oplinien
on the status of each precinct, we shall consider them in numerical order.
Your letter relating to Justice Precinct No. 1 ie ag follows:

"In the year 1898, a local option election wae held in
Justice Precinct No. Cne of Chambers County, Texas, which
resulted in the sale of intoxicating liquors being prohibi-
ted therein and in 1933 a local option election was held in
gaid Precinct No. One to determine whether or not the sale
of 3.2 beer should be legalized which election resulited in
prohibiting the sale of such beer, and in 1936 a county-wide
election was held in eald Chambers County to determine wheth-
er or not the sale of all alcoholic beverages should be le-
galized in said County, which election resulted in favor of
legalizing the sale of such beverages.

"Please be kind enough to advise me whether or not sald
Precinct No. One should be clasged aB a wet area or a dry
area."

We aasume throughout this opinion that all electiona referred
to have been held in accordance with the constitutional and statutory
requirements in effect at the time of said elections and that they are
valid in all respects.

The election of 1898 which resulted in prohibiting the sale
of intoxicating liquors in Justice Precinct No. 1 wae held under authority
of Article XVI, Section 20 of the Texas Constitution as adopted in 1891.
This provieion was as follows:

"Phe Legislature shall at its first eession enact a law
whereby the qualified voters of any county, Jjustice's precinct,
town, city (or such eubdivision of a county as may be designated
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by the comnmissioners' court of said county), mey by a
majority vote, determine from time to time whether the
sale of intoxicating liquora shall be prohiblited within
the prescribed limits."

Article XVI, Section 20, aB above Bet out, remained in effect
from 1891 until 1919 when the prohibition amendment was adopted. This
provision, in part, stated: '

"The manufecture, sale, barter and exchange in the
State of Texas, of spirituous, vinous or malt liguors or
medicated bitters capable of producing intoxicatlon, or
any other intoxicant whatever except for medicinal, me-
chanical, scientific or sacramental purposes, are each
and sll hereby prohibited.”

The pfohibition amendment of 1919 remained in effect until August
26, 1933, when at an election the Bo-called "beer amendment” was adopted.
Article XVI, Section 20, as adopted in 1933, provided:

"Sec. 20 (a). The manufacture, sale, barter or ex-
change in the State of Texas of spirituous, vinous or malt
liquors or medicated bitters capable of producing intoxi-
cation, or any other intoxicant whatever except vinous or
‘malt liquors of not more than three and two-tenthe per cent
(3.2%) alcoholic content by weight, (except for medicinal,
mechanical, scientific or sacramental purposes) are each
and all hereby prohibited. The Legislature shall enact
laws to enforce thie Section, and may from time to time
preecribe regulations and limitationa relative to the
manufacture, sale, barter, exchange or possession for sale
of vinous or malt liquors of not more than three and two-
tenths per cent (3.22) alcoholic content by weight; pro-
vided the Legislature shall enact a law or laws whereby
the qualified voters of any county, Justice's precinct,
town or city, may, by & majority vote of thoee voting,
determine from time to time whether the sale for heverage
purpoees of vinous or malt liquors conteining not more
than three and two-tenths per cent {3.2%) alcohol by
weight shall be prohibited within the prescribed limits;
and provided further that in all counties in the State of
Texas and in all political subdiviasione thereof, wherein
the sale of intoxicating liquors had been prohibited by
local option elections held under the laws of the State
of Texas and in force at the time of the taking effect of
Section 20, Article 16, of the Constitution of Texas, it
shall continue to be unlawful tc manufacture, sell, barter
or exchange in any such county or in any such political
subdivision thereof, any spirituous, vinous or malt liguors
or medicated bitters, capable of producing intoxication or
any other intoxicant whatscever, unless and until a majority
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of the qualified voters in sald county or political aub-
divieion thereof voting in an electlion held for such pur-
poge shall determine 1t to be lawful to manufacture, sell,
barter and exchange in said county or political subdivision
thereof vinous or malt liguors containing not more than
three and two-tenths per cent {3.2%) alcoholic content by
weight, and the provision of thie subsection shall be self-
enscting." (Emphasis added.)

The effect of this amendment 13 best expressed 1n this langusage
appearing in the case of Houchins v. Plainos, 110 S. W. (2d) 549:

"he effect of this provieion wae to make the area of
any county, Justlce's precinct, or town, or city, which was
dry at the time the entire state became dry under the amend-
ment of 1919, atill dry territory; but with the privilege of
becoming wet territory as to vinous and malt liquors of not
more than three and two-tenths per cent alcoholic content by
Bo voting at an election held in and for the exact area that
had originally voted dry." (Emphasis added.)

It appears, therefore, that upon the adoption of the constitu-
tional amendment in 1933, Justice Precinct Ko. 1 was preserved as a "dry"
area by virtue of the election of 1898, which resulted in the prohlbition
of intoxicating liquors. However, Article XVI, Section 20, as adopted
in 1933 gave to a Jjustice precinct the right to hold an election for the
purpose of determining whether or not vinous and malt liguore of not more
than 3.2 per cent alcohol by weight should be legalized. Under this au-
thority, an election was held which resulted in Justice Precinct No. 1
msintaining its "dry" statuse.

This amendment of 1933 remained in effect until Auguet ok, 1935,
when at an election, Article XVI, Section 20, was again amended to read:

"(s) The open saloon 8shall be and is hereby prohibited.
The Legislature shall have the power, and it shall be its
duty to define the term 'open saloon' and enact laws agalinst
such.

"Subject to the foregolng, the Legislature shall have
the power to regulate the manufacture, sale, possession and
transportation of intoxicating liquors, Including the power
to eBtablish a State Monopoly on the sale of dietilled lig-
ucrs.

"(+1 The Leglslature shall enact a law or laws whereby
tne qualified voters of any county Justice's precinct or in-
corporated town or city, may, by a majJority vote of those
voting, determine from time to time whether the sale of
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intoxicating liquors for beverage purposes shall be prohibited
or legalized within the prescribed limits; and such laws shall
contaln provisions for veoting on the Bale of intoxicating 1liq-
uors of various types and varloue alcoholic content.

"(¢) 1In all counties, justice's precincts or incorporated
towng or cities wherein the sale of intoxicating liquore had

been prohibited by loecal optilon electiona held unfier the lawa
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of the State of Texas and in force at the time of the taking
effect of Section 20, Article XVI of the Constitution of Texas,
it shall continue to be unlawful to manufacture, gell, bharter
or exchange in any such county, Justice's precinct or incorpo-
rated town or city, any splritucus, vinoua or malt liquors or
medicated bitters capsble of producing intoxication or any oth-
er Intoxicants whatscever, for beverage purpoges unlegs and un-
t1il a majority of the qualified votere in such county or poli-
tical subdiviaion thereof voting in an election held for such
purpose ghall determine much to he lawful; provided that this
subsection shall not prohiblt the smle of alcohollc beverages
containing not more than 3.2 per cent alcohol by weight in
cities, counties or political subdivisions thereof in which
the qualified votere have voted to legalize Buch sale under
the provisions of Chapter 116, Acte of the Regular Session of
the 43rd Legislature.”

This amendment, commonly referred to as the repeal amendment,
18 the constitutionsal provisicon with respect to locsal option which 1is
in effect at the present time. It 18 also the provision under which the
1936 county-wide election in Chambers County was held. We again refer
to language 1n the case of Houchins v. Plainos, supras, interpreting the
amendment of 1935:

"By the terme of this amendment the entire State, as
such, ig again made wet as to all intoxicating liquors; but
with certain exceptions and limitatlone. 1In effect, this
amendment contains provigions which make any county, Jjus-
tice's precinct, or city, or town dry which wae dry at the
time i1t became effective. In other words, thle amendment
preserves the status quo ag to dry areas as they existed
et the time it became effective. 1t therefore preserved
as dry any county, justice’s precinct, or city, or town
which was dry when it went 1lnto effect. Of course, any
such area has the right to become wet by so voting at an
election legally ordered and held for that purpose under
present local option statutes. In this connection, how-
ever, we agaln note that such election mu mnat be held in
the mame area Lhat originally voted dry." (Emphasis
added. )




Hon. C. A. Pounds, page 5 (V-262)

In November, 1935, less than three months after the adoption
of Article XVI, Sectlion 20, a® now In effect, the Legislature passed the
Texas Liquor Control Act. Article I, Section 23 of this Act, codifled
ag Article 666-23, Vernon's Penal Code, defines "dry" and "wet" areas
ag follows:

"Whenever the term 'dry area' 1s used in thia Act it

bl - A
shall mean and refer to all counties, justice precinctis,

incorporated cities or towne wherein the sale of alcoholic
beverages had been prohibited hy velld local option elec-
tione held under the laws of the State in force at the time
of the taking effect of Section 20, Article XVI, Constitu-
tion of Texas 1in the year 1619. It likewlge shall mean and
refer to any such areas where sale of such alcoholic bever-
ages 2hall be prohlibited under the terms of this Act.

"The term 'wet area' shall mean and refer to all other
areas of the State . . . ."

Under the constitutlonal and statutory provislions sbove set
out and under the interpretation given these various provisions by the
courtes, it appears beyond question that after the election of 1933,
Justice Precinct No. 1 remained a "dry" area. The next question for us
to determine is the effect on Justlice Precinct No. 1 of the county-wide
election held in 1936.

The appellate courts of Texas have unlformly construed the local
option election provisions to protect the "dry" status of the smaller sub~
"divisions of the whole., The earliest authorlty we have found supporting
this contentlon is the cage of Aaron v. State, decided by the Supreme
Court in 1895 and reported in 29 S. W. 267. Judge Hurt, speaking for
the court in this case, used thils language:

"It appeare from the record that before the sale wae
made an election had been held under the act of 1893 for
the entire county, which resulted in the defeat of prohi-
bition. It is contended this defeat abrogated the law in
Precinct 8. In other worde, if local option ie legally in
force in & precinct, mede Bo by election in that precinct,
that a subsequent election, held for the entire county,
resulting againet prohibition, has the effect to repeal or
abrogate local option in that sald precinct. To thie propo-
sition we cannot agree. By reference to the various provi-
gions of the local option statutes we are informed that the
people of the entire county cannot express their views upon
this subject so ag to defeat or repeal local option in any
sundivision of the county. Nor can the people of a precinct
by a vote defeat prohibition in any subdivision of that pre-
cinct, town or clty. The county may force prohibitlon by a
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vote over precincts which are not in favor of 1t, and so may
precinct over citles, towns, or subdivielons thereof that may
not be in favor of it, but cannot force, by vote, repeal of
it, in any town, city, or subdivieion thereof. The people of
the county, outslde of the territory to be affected, have no
right to vote at all a# to the law in that subdivieion. . . ."
(Emphasis ours.)

The Asron case has been clted frequently in recent cases. The
above language wag guoted in the case of Jackeon v. State, declded by
the Court of Criminal Appeals in 1938 and reported in 118 §. W. (2od) 313.
Judge CGraves, speaking for the Court, mald:

"It has long been recognized by this court's decisilons
that when the voters of any Justice precinct have, through
the medlum of an election properly called in and for such
precinct, or political subdivision of any county, determined
by a majority vote that the Bale of Intoxicating ligquors
shall be prohiblited in such precinct or other subdivieion,
that 1t shall continue to be thus unlawful until the votersa
of Buch preclnct or subdivision shall determine otherwise.
In other words, intoxicating liquors, once having been voted
out, can only be voted back by a majorlity vote of the ldenti-
cal territory that had voted such liquors cut. To this ef-
fect 18 cur holding in the early case of Aaron v. State, 34
Tex. Cr. R. 103, 29 S. W. 267, in which Judge Hurt said

« « « " (Emphasis ours.)

To the same effect are the cases of Griffin v. Tucker, decided
by the Supreme Court in 1909 and reported in 102 Tex. 420, 118 S. W. 635;
Goodle Goodile Sandwich, Inc., v. State, decided by the Dallas Court of
Civil Appeals in 1940, and reported in 138 S. W. (2d) 906; Coker, County
Judge v. Kmeicik, decided by the Commission of Appeals in 1935 and reported
in 87 8. W. (2d) 1076; Powell v. Smith, declded by the Fort Worth Court of
Civil Appeals in 1936, and reported in 90 S. W. (2d) 942.

It 18, therefore, the opinion of thie department that the county-
wide local option election of 1936 resulting in Chambers County legalizing
all alcoholic beverages did not affect the "dry" status of Justice Pre-
cinct No. 1, and said precinct remained "dry".

Your letter with respect to Justice Precinct No. 2 of Chambers
County 18 asg follows:

"In the year 1916 a local option election wasg held in
Justice Precinct No. Two of Chambers County, Texas, which re-
sulted in the sale of intoxlcating liquors being prohibited
therein; in 1933, a local option election was held in saild
Precinct No. Two to determine whether or not the sale of 3.2
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beer should be legalized, which election resulted in legaliz-
ing the sale of such beer, and in 1936 a county-w.de election
wag held in sald Chambers County to determine whetier or not
the sale of all alcohollc beverages should be legalized in
Bald County, which election resulted in legalizing the sale
of such beverages.

"Please be kind enocugh to advise me whether or not said
Precinct No. Two should be clussed as a wet area or & dry area.”

Subsection (c) of Section 20 of Article XVI expressly states
that the sale of alcoholic beverages containing not more than 3.2 per
cent alcohol by welght ghall not be prohibited in pollitical subdivisions
which had voted to legalize such sale, Thie languege 18 quoted as fol-
lowsa:

". « .+ . provided that this subeection shall not prohibit
the sale of alcoholic beverages contalining not more than 3.2
ver cent alcohol by welght in cilties, countles or political
subdivislons thereof in which the qualified voters have voted
to legalize such Bale under the provisions of Chapter 116,
Acts of the Regular Session of the 43rd Legilslature.”

In addition to Article 666-23, Vernon's Penal Code, already
quoted, the Texas Liquor Control Act contained a further provision with
regard to local option status. This provisicn is Article II, Bection
2 of the above Act, codified as Article 667-2 of Vernon's Penal Code and
is, in part, as follows:

n
- . a

"1t sball continue to be unlawful to manufacture, sell,
barter, or exchange in any county, Jjustice precinct, or in-
cocrporated ity or town any beer ex-ept 1n counties, Justice
precincts, or lncorporated cities or towns wherein the voters
thereof had not adopted prohibition by local option elections
held under the lawe of the State of Texas and in force at the
time of taking effect of Section 20, Article 16 of the Consti-
tutlon of Texas in 1919; except that im counties, Justlce pre-
rincte, or incorporated citles o7 fowns wherein a majority of
the voters have voted to legalize the sale of beer in accord-
arce witn the lecal opticn provisions of Chapter 116, Acte cf
the Regular Sessicn of the Forty-third Legislature, or irn ac-
cordance with the 1ncal option pravislone, Sections 30 to Lo,
inclusive, of Article I, of House Bill Neo. 77, General Laws of
Teras, Second Called Session of the Forty-fourth !egislature,
w1 aryv amendments thereof, beer as herein defined may be manu-
factured, distributed and sold as herein provided. . . .7
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Thile provision, a8 does the constitutional amendment of 1935,
recognizes the status of those pubdlvigicons which had legalized 3.2 beer
under the 1933 amendment of the Texas Constitution.

We direct your sttention to the case of Tillerson v. State,
decided by the Court of Criminal Appeals in 1942, and reported in 159
S. W. {2d) 502. In this case, a county-wide local option election had
legalized the sale of 3.2 per cent beer in the county. The court used
this language:

"The definition of a 'dry area! and of a 'wet area!
geem to be relative terms as set out in Subdivision 23 of
Art. 666, Vernon's Annotated Penal Code, and from the
facte stated In the foregolng guotatlon from the court's
qualification of the bill 1t would appear to be the cor-
rect conclusion that Dallas County 18 a 'dry area'® as to
the sale of whilskey and cther alcoholic beverages con-
taining more than 3.2 per cent alcohol by weight. At the
sgme time, it 18 a ‘'wet area' as to beer and thore lig-
uors which do not contain more than 3.2 per cent of al-
cohol by weight.”

In the case of Whitmire v. State, 94 8. W. (2d4) 72, the Court
of Criminal Appeals, speaking through Judge Hawkins, said:

"We call attent.ion of prosecutors and trial judges
to tae fact thal the description in the indlctment or in-
formation of the liquer dealt with in some lccalities
mist ve kept in mind because in some places in the shate
arder our present iawg a giver location may be a 'dry
sreat (ae now designated; so far as the sale, etc., of
gpiritucus intoxicatincg linuor is concerned, and at the
same time he ‘wetl area' as it relates to eales, etc., of
malt liguor, although such lijuor may be intoxicating.™

From the facts presented in your letter and under the reason-
ing above, it appears that Justice Precinct No. 2, under the amendment
of 1933 was preserved as a "dry area" by virtue of an election held in
1916, and that at an election held ir 1933, under authority of the 1933
amendment., that 3.2 per cent beer was legalized. ‘

It is, therefore, the opinton of this Department that Justice
Precinct No. 2 of Chambers County iB a "dry area™ as to the sale of whiskey
and other alecaholic beverages containing more than 3.2 per cent alcohol
by weilght, and i8 a "wet area" as to beer and those beverages which do
not r~ontaln more “hen 3.2 per cent of alcohol by weight.

Your letter setting forth the facts with respect to Justice
Precinct No. 5 of Chambers County is as follows:
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"In the year 1913 a local option electlon was held in
Justice Precinct No. Filve of Chambers County, Texas, which
resulted in the sale of intoxicating liquoraz being prohibi-
ted therein; in 1933 a local optlicn election was held in
said Precinct No. Flve to determine whether or not the sale
of 3.2 beer should be legalized, whlch electlion resulted in
legalizing the sale of such beer, and in 1936 a countywide
election was held in sald Chambers County to determine
whether or not the sale of all alccholic beverages shaould
be legalized in gald County, which election resulted in le-
galizing the sale of such beverages,

"Please Tte kind enocugh to advise me whether or not
gald Precinct No. Five mhould be classed aB a wet area or a

dry area,”

Under the same reasoning applied in the caBe of Justice Precinct
No. 2, we are of the opinlon that Justice Precinct No. 5 of Chambers County
is a "dry" area as to the Bale of whiskey and other alcoholic beverages
containing more than 3.2 per cent alcohol by weight, and a "wet" area as
to beer and those beverages which do not contain more than 3.2 per cent
of alcohol by weight.

Your letter concerning Justice Precinct No. 6 of Chambers County
is ag follows:

"In the year 1916, a local option election was held in
Justice Precinet No. 85ix of Chambers County, Texas, which re-
sulted in the Bale of intoxicating linquors being prohibited
therein; in 1933 a local option election was held in said
Precinct No. Six to determine whether or not the sale of 3.2
heer should be legalized, which election resgulted in legasliz-
ing the sale of such beer, and in 1936 a countywide election
wag held in said Chambers County to determine whether or not
the sale of all alcoholic beverages should be legalized in
sgld County, which election resulted in legalizing the sale
of such beverages.

"Please be kind enough to advise me wheiher cor not said
Precinct No. Six should be clasged as & wet area or a dry
area."

It ig the opinion of thie department under the authorities cited
above that Justice Precinct No., 6 of Chambers County, Texas, is a "dry"
area a8 to the sale of whiskey and other alcoholic beverages contalning
more than 3.2 per cent of alcohol by weight, and a "wet" area as to beer
and those beverages which do not contain more than 3.2 per cent alcohol
by weight.
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SUMMARY

The county-wide election in Chembers County
in 1936 which resulted in legalizing the sale of all
alcoholic beverages did not affect the "dry" status of
Justice Precinect No. 1 of said County.

Justice Precincts Nos, 2, 5 and 6 of Chambers
County were "dry" areae as to the sale of whiskey and
other alcoholle beverages containing more than 3.2 per
cent alcohol by weight and "wet" aress as to beer and
those beverages which doc not contaln more than 3.2 per
cent alcohol by weight, and the county-wlde election
in Chambers County in 1936 did not affect the status
of Justice Precincts Nos. 2, 5 and 6.

Yours very truly,
ATTORNEY GENERAL OF TEXAS
By /s/ Clarence Y. Mills

Clarence Y. Mills
Aasistant.

CYM:rt:1m

APPROVED:
/8/ Price Daniel

ATTORNEY GENERAL.



